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DECISION AND ORDER - AWARDING BENEFITS

Thisisaclam for degth benefits under the Longshore and Harbor Workers Compensation Act
(herein the Act), 33 U.S.C. § 901, et seq., brought by the widow of John W. Lloyd (Clamant)*, a
deceased employee, againg Electric Boat Corporation, a self insured corporation (Employer).

1Hereafter, John Lloyd’swidow, OliviaMinnie Lloyd isreferred to as“Mrs. LIoyd” or “Claimant”. John Lloyd is
referred to as “ Decedent”.



The issues raised by the parties could not be resolved administratively and a hearing was held in
New London, Connecticut, on June 12, 2001. All parties were afforded a full opportunity to adduce
tesimony and offer documentary evidence?

Based upon the stipulations of the parties, the evidence introduced, and the arguments presented,
| find asfollows

|. STIPULATIONS

During the course of the hearing the parties stipulated and | find as related to Case No.
2001-LHC-518 (JE-1; Tr. 14):

1. durisdiction of this claim is under the LHWCA, 33 U.S.C. 8901 €t seqg.

2. Decedent was an employee of Employer.

3. Employer was timdly advised of the injury/desth.

4. The Notice of Controversion (LS-207) wastimely filed.

5. Decedent died on October 29, 1998.

6. The nationa average weekly wage at time of Decedent’ s death was $435.88.
7. Employer/employee relationship did not exist at time of degth.

8. Injury/desth arose in the course and scope of employment: disputed.

9. Employer and Secretary of Labor were timely notified of injury/degth.

10. Aninforma conference was held on October 25, 2000.

11. Medicd benefits paid: Yes. Funera expenses paid: Funeral Expenses of $1,925.00
not paid.

12. Decedent had asbestosis.

2 References to the transcript and exhibits are as follows: Transcript - TR, ; Claimant’s Exhibits
-CX._,p.__; EmployersExhibits- EX. ___,p.___; Joint Exhibits- JE. .
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. ISSUES

1. Causation - whether asbestosis caused, contributed to, hastened, or accelerated Decedent’ s
desath.

2.8 (f) rdief.
[1l. STATEMENT OF THE CASE

Testimony of Minnie LIoyd

Minnie Olivia Lloyd married John Lloyd (Decedent) in 1976 and was married to him at thetime
of his death on October 29, 1998. She has not remarried. (TR. 7-8).

Mrs. Lloyd met Decedent when they worked in the same machine shop. Decedent’s job was to
harden and temper stedl for boatsin the heat trestment room of the machine shop. While working in the
hest trestment room, he was exposed to asbestos. (TR. 9). Mrs. Lloyd testified at trid that Dr. Cherniack
diagnosed Decedent with ashestosisin 1980. Decedent retired from work in 1991. (TR. 10).

Background

Decedent wasborn November 17, 1925. (CX.4, p. 6). Hebegan working for Employer in 1960.
(CX.4, p. 30). Decedent had a history of heart trouble that began in the early 1970s when he was
hospitalized severa times with angina. (EX .4, p.2, CX.4, p.62). Decedent began smoking in his late
twenties or early thirties. (CX.4, p.16). He wasdiagnosed withcoronary artery disease in 1978. (CX.8,
p.1). At that time he was smoking one and a half packs of cigarettes per day and drinking about four
bottlesof beer daly. (EX.4, p. 1) Hewas aso overweight. (EX .4, p. 2). However, Decedent dleged he
was only smoking two to four cigarettes per workday at adepositionhe gavein1988. (CX.4, p. 16). That
year, Decedent underwent a quadruple coronary bypass. (CX.15, p. 37). He was diagnosed with
asbestosisin 1980 or 1981. (CX.4, pp. 54-55, CX.13, EX .4, p. 3). A note from Dr. James Hollister
informed Employer of Decedent’s heart condition in 1980. (EX.1).

Decedent died at hospital on October 29, 1998. Hisdeath certificate listed respiratory falureand
acute chronic congestive heart failure as the immediate causes of deeth. Chronic obgtructive pulmonary
disease (“COPD”) and PVD were listed as conditions contributing to death but not related to cause.
(CX.1). A postmortem examination performed at Mrs. Lloyd's request showed evidence of COPD,
chronic bronchitis, pulmonary edema, pleural and digphragmatic plaquing consstent with asbestos's, and
of cardiac bypass surgery. (CX.14, p. 13). The partiesinthis casefocused onthe opinionsof Dr. Welch,
Dr. Cherniack and Dr. Godar to determine the cause of Decedent’ sdeath, the principd issue in this case.



Medical Evidence
Dr. Welch

Dr. LauraWech wrote amedicd opinion for Clamant’ sattorney dated September 18, 2000, in
which she addressed the issue of whether asbestosis caused, hastened, or accel erated Decedent’ sdesth.
(CX.5). Shenever examined Decedent in person. (CX.14, pp. 24-25). Rather, shereviewed hismedical
records. (CX.5, p. 1, CX.15, p. 14). Inher report, Dr. Welch noted that Decedent died from congestive
heart failure. However, she concluded that asbestos's had contributed to the progression of Decedent’s
coronary disease and cardiovascular dysfunction because it had reduced his diffusion capacity to 50% of
predicted. (CX.5, p. 3).

Dr. Welch explained her theory of how Decedent’ s reduced diffusion capacity contributed to his
congestive heart failurewhen she was deposed on June 25, 2001. (CX.15). Sheexplained that any stress
causng increased heartbeat and blood flow would actudly decrease the rate of blood diffuson and,
thereby, decrease the oxygen content inhisblood. (CX.15, p. 17). Therefore, at atime of increased heart
beat, she opined, Decedent’s heart would receive less oxygen when it needed more and cause a heart
attack or an episode of congestive heart failure. (CX.15, p. 18). Dr. Welch aso explained that asbestos
particles reduced diffuson capacity by blocking the dveoli and the capillaries from each other. (CX.15,
p. 19). Furthermore, she explained that congestive heart failure can add fluid to the lungs, further reducing
diffuson. She opined that the addition of fluid from congestive heart failure combined with an asbestos-
related 50% reduction of diffusion capacity to so deprive Decedent’s heart of oxygen that it “gave out”.
(CX.15, pp. 20-21). Dr. Welch aso believed that asbestosis contributed to long-term devel opment of
congestive heart failurein Decedent. This occurred through recurring instances of scarring and fluid buildup
over an extended period of time. The resulting incremental damage to the heart, she opined, built up until
the final episode when he died. (CX.15, p. 21).

At her deposition, Dr. Welchal so opined that emphysema, aform of COPD found inthe autopsy,
was dinicaly inggnificant. (CX.15, p. 34). She explained that Decedent’s COPD was only mild in nature
because there had been no dinicd evidence of it before death and the only evidence of it was in the
autopsy. (CX.15, p. 40). She attributed restrictive lung disease to asbestos exposure. (CX.15, p. 14).

Dr. Welch has 20 years experience in practicing occupationd medicine. (CX.15, p. 6). Sheis
board certified in internal and occupationa medicine. (CX.15, p. 7). Dr. Welch has held faculty positions
a Albert Eingein, Yde Univeraty, and the George Washington Univergty. At her present position with
the Washington Hospita Center’s Department of Interna Medicine, she practices primarily occupationa
environmentd medicine. Her current duties are smilar to those in her previous postions. She teaches
residentsininterna medicine and supervises public hedth sudentsin environmentd hedth. (CX.15, p. 4).
Sheadsohasaclinica practice in which she advises patients as to whether their illnessesare work related.
She conductsresearch on occupationd hedth issues, primarily inthe congtructionindustry. (CX.15, p. 5).



For the past 15 years, Dr. Wel ch has managed a medica examinationprogramfor the Sheet Meta
Workers International Association and its contractors. This program examines individuds in an effort to
design educationa and medica programs for occupationa lung disease. (CX.15, p. 6). Shetestified that
ninety percent of the cases she reviewsfor litigation are for plaintiffs and that she has taken the B reader
test twice but has not passed it. (CX.15, pp. 23,25).

Dr. Cherniack

Dr. Martin Cherniack wrote anevduationfor Clamant’ sattorney dated August 9, 2000, inwhich
he addressed whether or not asbestos dust was a complicating factor in Decedent’s death. (CX.6). In
addressing thisissue, Dr. Cherniack relied heavily on autopsy results. Dr. Cherniack disagreed with Dr.
Godar’ sattributing low lung volumes to Decedent’ s weight because he weighed under 100 k.g. (CX.6, p.
2). However, Dr. Cherniack did agreethat smoking amost exclusively caused chronic obstructive disease
with indudtrid bronchitis being a minima congderation. (CX.6, pp. 2-3). He attributed redtrictive lung
disease to asbestos exposure. (CX.6, p. 4).

Dr. Cherniack concluded that heart falure was the primary cause of Decedent’s death but that
intringc lung disease, generdly, and redtrictive lung disease, specifically, contributed. However, he sated
that without recent pulmonary studies it was impossble to specificdly identify the impact of redtrictive
(ashbestos related) versus obstructive (smoking related) components of Decedent’ s lung disease. (CX.6,
p. 4). Themost recent pulmonary function test was taken in July, 1993, for Dr. Cherniack by Dr. Louis
Buckly. Dr. Buckly concluded both obstructive and restrictive diseases were mild at that time. (EX 4, p.
50). Furthermore, Dr. Cherniack acknowledged that Decedent’ srespiratory failurewas primarily cardiac
inorigin. (CX.6, p. 3). Dr. Cherniack isboard certified inbothinterna and occupationa medicine. (CX.6,

p. 1).
Dr. Godar

Dr. Thomas Godar origindly examined Decedent and wrote a consultation summary in Augus,
1986. (CX.9). At that time, Dr. Godar observed that chest x-rays showed long term asbestos exposure
inthe formof bilaterd pleurd plagues. However, Dr. Godar pointed out that pleura plagues do not affect
lung function. Therefore, he concluded that Decedent’ s asbestos exposure had not affected his lung
function. (CX.9, p. 7). Dr. Godar determined from pulmonary function tests taken on August 14, 1986,
that Decedent suffered frompulmonary emphysemaand COPD. The pulmonary function testsa so showed
that Decedent was probably smoking around the time of the test, eventhough he had clamed to have quit
sometime earlier. (CX.9, p. 6). At that time, Dr. Godar concluded Decedent had a 20% overdl lung
function imparment. He attributed 5-10% impairment of total lung function to asbestos exposure. (CX.9,
p. 8). Dr. Godar diagnosed mild obesity, a dorsd vertebral abnormality, mild COPD associated with
smoking and alow grade asthmatic bronchitis. Hed so diagnosed bilaterd pleurd plaguesthat could have



beenasbestosinduced, margina pulmonaryfibrossthat was cong stent withasbestosfibross, heart disease
withungable angina, and hypertension. (CX.9, p. 7). At that time, Dr. Godar aso attributed a fraction of
reduced diffusion capacity to Decedent’ s asbestos exposure. (EX.6, pp. 22-23).

Dr. Godar wrote areport on June 8, 2001, in which he gave his opinion as to whether exposure
toashbestos caused, contributed to, hastened or accelerated Decedent’ sdeath. (EX.5). He concluded that
no lung disease related to Decedent’s employment with Employer caused, contributed to, hastened or
accelerated his death. According to Dr. Godar, the sole cause of Decedent’ sdeathwas cardiac disease
with no relation to associated respiratory disorders. (EX.5, p. 8).

InhisJune 8, 2001 report, Dr. Godar disputed the opinions of Dr. Welchand Dr. Cherniack. He
disputed Dr. Welch's attribution of Decedent’s reduced diffuson capacity to progressive asbestoss.
Rather, he believed it was “in good measure’” due to COPD from smoking and “in large measure’ due to
pulmonary edema fromlung congestion. Dr. Godar stated he did not understand how mild asbestosiscould
have contributed to the progression of coronary disease and cardiovascular dysfunction. (EX.5, p. 6).

Dr. Godar gave a deposition for this case on July 20, 2001. (EX.6). At the depogtion, he
reiterated his opinionthat Decedent’ s* deathwas associated withtermind cardiac disease, arteriosclerotic
disease with pulmonary edema, and trackable fallure following no less than twenty four years of angina
pectoris, coronary bypass and extensve treatment.” (EX.6, p. 7). He dso identified acidosis as causing
death. Dr. Godar attributed acidosisto heart failure but aso testified that it was due, in part, to theinability
of Decedent’ s respiratory system to oxygenate the blood and remove carbondioxide. (EX.6, p. 32). The
only other factor that could have affected hisdeath, Dr. Godar opined, was diabetes, because it might have
accelerated Decedent’ s vascular disease. (EX.6, p. 7). Dr. Godar also opined that Decedent’ s smoking
probably contributed to his coronary problems but that it did not contribute to histermind illness. (EX.6,
pp. 8-9). Dr. Godar also pointed out that when he had seen Decedent in 1986, he was overweight and
that obesity can affect lung and cardiac function. (EX.6, pp. 10-11). Dr. Godar aso pointed to evidence
of bronchitis and emphysema, which affected Decedent’ s breething. (EX.6, p. 11).

At this deposition, Dr. Godar said that Decedent had suffered distentionand that his diffusonhad
beenmildy impaired. Heascribed thisproblem to three different things: 1. smdler lung resulting from being
overweight; 2. obstructive lung disease; and 3. emphysema. (EX.6, p. 12).

Dr. Godar aso addressed Decedent’ s asbestosis. Dr. Godar admitted that this*“would certainly
reduce the diffusion capacity dightly”. However, he continued to believe the impact from asbestoss was
minimal. (EX.6, p. 12). Dr. Godar reiterated hisbelief that asbestosis did not accel erate, hasten or cause
Decedent’ s death, arguing that it was mild and showed no progresson. (EX.6, p. 14).

At his deposition, Dr. Godar addressed his disagreement with Dr. Cherniack and Dr. Welch. He

disagreed with Dr. Cherniack’s conclusion that dthough Decedent’s main cause of death was cardiac,
redrictive lung disease contributed. Dr. Godar believed that Decedent’ s restrictive lung disease was mild
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and did not contributeto hisdeath. Specificdly, Dr. Godar disagreed with Dr. Cherniack’ s conclusion that
the autopsy evidence indicated both severeintringc heart disease and respiratory disease. He pointed out
that Decedent’ s lung was wet from pulmonary edemadue to cardiac falure. He opined that asbestosis
could have contributed to Decedent’ s congestive heart failure only if it had been very severe and not mild.
He stated the asbestosis would have to impar oxygen transfer to the point where it would have made
treeting the congedtive heart falluredifficult. Dr. Godar pointedto good oxygenlevesin pulmonary function
tests to support his conclusion that the asbestosis was very mild and had shown no progression. (EX.6, p.
17).

Dr. Godar disagreed with Dr. Welch' sinterpretationof the impact that Decedent’ sasbestosis had
on his diffuson capacity. He believed Dr. Welch had implied that the reduced diffusion capacity was
entirdly due to asbestos exposure. Dr. Godar believed asbestos exposure played only a smal role in
reducing diffuson capacity. (EX.6, pp. 18,22-23). He stated that it is actualy impossible to measure
diffusoncapacity and measurethe results in a patient with heart falure because of the reduced blood flow.
(EX.6, p. 19). Dr. Godar also disagreed withDr. Welch's conclusion that asbestos's had contributed to
Decedent’ s heart failure because he could not see the connection between the two. (EX.6, p. 20).

Dr. Godar is board certified in both internal medicine and pulmonary disease. (EX.6, pp. 4-5).
He is experienced in diagnosing and treating patients with both occupationdly related lung disease and
cardiac conditions. (EX.6, p. 5). Hewasretained by Employer in thismatter and examined Decedent once
on Employer’s behaf in 1986. (EX.6, pp. 5-6, p. 21).

V. DISCUSSION

In arriving & adecison in this maiter, it is well-settled that the fact-finder is entitled to determine
the credibility of the witnesses, weigh the evidence, draw his own inferences from it, and is not bound to
accept the opinion or theory of any particular medica examiner. Todd Shipyardsv. Donovan, 300 F.2d
741 (5th Cir. 1962); Atlantic Marine, Inc. and Hartford Accident & Indemnity Co. v. Bruce, 666 F.2d
898, 900 (5th Cir. 1981); Banksv. Chicago Grain TrimmersAssocietion, Inc., 390 U.S. 459, 467, reh’'g
denied, 391 U.S. 928 (1968). It has been consstently held the Act must be construed liberdly in favor
of the damants. Varis v. Eikd, 346 U.S. 328, 333 (1953); J.B. Vozzalo, Inc. Britton, 377 F.2d 144
(D.C. Cir. 1967).

However, the United States Supreme Court has determined that the “true-doubt” rule, which
resolvesfactud doubt in favor of aclamant whenevidenceisevenly balanced, violates Section 7(c) of the
Adminigrative Procedure Act, 5 U.S.C. § 556(d), which specifies the proponent of arule or positionhas
the burden of proof. Director, OWCP v. Greenwich Callieries, 114 S.Ct 2251 (1994), &f’g 990 F.2d
730 (3rd Cir. 1993).




CAUSATION

Section20(a) of the Act provides Clamant witha presumptionthat Decedent’ sdeathwas causaly
related to hisemployment if she shows he suffered a harmand employment conditions existed which could
have caused, aggravated or accelerated the condition. See Gencarelle v. Generd Dynamics Corp., 22
BRBS 170 (1989), &f’d, 892 F.2d 173,23 BRBS 13 (CRT)(2d Cir. 1989). Once Claimant provesthese
elements, she has established a primafacie case and is entitled to a presumption that the injury arose out
of the employment. Kdiatav. Triple Machine Shop, 13 BRBS 326(1981); Adams v. Generd Dynamics
Corp., 17 BRBS 258 (1985). With the establishment of aprime facie case, the burden shiftsto Employer
to rebut the presumption with substantial countervailing evidence. James v. Pate Stevedoring Co., 22
BRBS 271 (1989). If the presumptionisrebutted, the adminigrative law judge must weigh dl the evidence
and render adecisionsupported by substantia evidence. Ddl Vecchio v. Bowers, 296 U.S. 280 (1935).

The parties stipulated that Decedent suffered from asbestoss. Decedent’ s wife, who worked in
the same machine shop as Decedent, testified that Decedent was exposed to asbestos while workinginthe
hest trestment room of the machine shop. In diagnosing Decedent with asbestosisin 1981, Dr. Bames
cited his asbestos exposure at work. Dr. Godar, Employer’s speciaist, cited work place exposure to
asbestosin both of hisreports. Asthe record clearly shows Decedent had asbestos's and was exposed
to ashestos dust at work, and Drs. Welch and Cherniack relate the asbestos to Decedent’ s deeth, | find
Claimant has presented sufficient evidence to invoke the Section 20(a) presumption.

Once the presumption is invoked, the burden shifts to the employer to rebut the presumption by
presenting substantia countervailing evidence that the injury wasnot caused by the employment. See 33
U.S.C. 8920(a). The Fifth Circuit addressed the issue of what an employer must do in order to rebut a
daimant' sprimafacie casein Conoco v. Director, OWCP, 194 F.3rd 684 (5" Cir. 1999). There, the Fifth
Circuit hdd that to rebut the presumption, an employer does not have to present specific and
comprehensive evidence ruling out acausal rdaionship betweenthe employment related activities and an
injury. Rather, to rebut a prima facie presumption of causation, the employer must present substantial
evidencethat theinjury is not caused by the employment. Noble Drilling v. Drake, 795 F.2d 478 (5" Cir.
1986), citedinConoco, 194 F.3rd a 690. For an employer to meet itsburden it issufficient if aphysician
unequivocdly states, to a reasonable degree of medica certainty, that the harm is not related to the
employment. O’ Kelleyv. Dep't of the Army/NAF, 34 BRBS 39 (2000), cited in Jones v. Aluminum Co.
of America, 35 BRBS 37 (2001) (Doctor’ s opinion was insufficient to rebut 20(a) presumption because
he never affirmatively stated decedent’s cancer was not caused by work related asbestos exposure).

Dr. Godar wrote in his June 8, 2001 opinion and testified a his deposition that no lung disease
related to Decedent’s employment with Employer caused, contributed to, hastened or accelerated his
death. He noted that Decedent’ s asbestosis was very mild and non-progressive. Dr. Godar opined that
ashestosis could have contributed to Decedent’ s congestive heart failure only if it had been severe enough
to impair oxygen transfer to the point where it complicated treatment. He based his assessment that the



asbestosis was mild on good oxygen showings in pulmonary function tests.® Dr. Godar also noted that
pleura plagues shown in postmortem examinationshowed that the ashestosiswas mild. Therefore, | find
that Employer has successtully rebutted Claimant’ s prima facie case.

As a result of Employer’s successful rebutta, | must evauate the record evidence asawholein
order to resolve the issue of whether or not the damfalswithinthe Act. Del Vecchio v. Bowers, 296 U.S.
280 (1935); Volpev. Northeast Maine Terminds, 671 F.2d 697 (2" Cir. 1982). | must weigh dl the
evidence in the record and render a decision supported by substantia evidence. See Del Vecchio, 269
U.S. 280 (1935).

The partiesdo not dispute that Decedent suffered fromasbestosis. However, they have presented
opinions from three different doctors in their dispute as to whether asbestos's caused, contributed to,
hastened, or accelerated his death. BothDr. Welchand Dr. Cherniack opined that asbestosis did play a
roll incausing Decedent’ sdeath. Employer’ sexpert, Dr. Godar, differed. For thefollowing reasons, | find
that the scales of evidence favor Claimarnt.

In examining the evidence, | note that both Dr. Welchand Dr. Cherniack admitted that congestive
heart failure was the primary cause of death. However, Dr. Welch opined that reduced diffusion levels,
resulting in part from asbestos's, contributed to siresson Decedent’ sheart. In turn, she believed that this
stressresulted inthe congestive heart failure listed, along with respiratory fallure, asadirect cause of death
on the death certificate. At her depogtion, she attributed restrictive lung disease to asbestos's and
downplayed the roll of any obstructive lung disease. Dr. Cherniack opined that intrinsc lung disease
caused in part by asbestos exposure aso contributed to Decedent’ s death.

Dr. Godar rebutted Dr. Welch's theory by disputing her premise that Decedent’ s asbestoss was
extensve enough to affect his diffuson capacity. He believed Decedent’ s asbestosis was very mild and
non-progressive based on good oxygen showings in pulmonary functiontests. Dr. Godar also pointed to
pleurd plagues reveded in the autopsy to support this belief that the asbestosis was mild.  Furthermore,
Dr. Godar opined that it isimpossible to successfully measure and interpret diffusion capacity when heart
falure is present because blood flow is abnormal. Dr. Godar also observed that Dr. Cherniack had
concluded that Decedent’ s primary cause of degth had been heart failure but that restrictive lung disease
had aso modified the outcome. Dr. Godar believed, however, that neither restrictive nor obstructive lung
disease played aroll in Decedent’ s desth because both were stable.

Despite Dr. Godar’ sassertionthat it wasimpaossibleto measure diffuson capacity due to abnormal
blood flow, the record contains evidence of reduced diffusion capacity. Furthermore, Dr. Godar’s
assertion that Decedent’ s asbestosis was mild based on good oxygen showings in pulmonary tests taken

3The most recent pulmonary function test was taken in July, 1993, for Dr. Cherniack by Dr. Louis Buckly. Dr.
Buckly concluded both obstructive and restrictive diseases were mild at that time. (EX.4, p. 50).
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in1993 isinconggtent withlater evidence. The evidence shows that however mild Decedent’ sasbestos's
may have been, his oxygen showings were poor at the time of his death. At his deposition, Dr. Godar
admitted that acidos's caused Decedent’ sdeath. He blamed heart failurefor the acidosisbut a so admitted
that it was due, inpart, to the inability of Decedent’ srespiratory systemto oxygenate the blood and remove
carbon dioxide. This shows reduced diffusion cgpacity and poor oxygenation, which Dr. Godar blames
on heart failure. | note that when he examined Decedent in 1986, Dr. Godar attributed a fraction of
reduced diffusion capacity to ashestos exposure. In his June 8, 2001, opinion, Dr. Godar disputed Dr.
Wech's attribution of reduced diffusion capacity to asbestos's by admitting that he could not understand
how mild asbestosis could contribute to the progression of coronary disease and cardiovascular
dysfunction. However, Dr. Godar dso admitted at his deposition that asbestosis “would certainly reduce
the diffuson capacity dightly.” Dr. Welch explained her theory clearly and convincingly at her deposition.
She explained that asbestos particles bl ocked the aveoli and capillariesfromeachother, leading to reduced
diffuson and contributing to a heart attack or congestive heart failure. Dr. Welch also noted that this
process damaged the heart over time, increasing the risk of coronary problems. Absent a more detailed
and subgtantive rebuttal thanDr. Godar’s, | find Dr. Welch' sassertionthat asbestos's contributed, at least
inpart, to Decedent’ sreduced diffusoncapacity is credible and more reasoned than Dr. Godar’ s opinion.
| aso find that this reduced diffuson capacity contributed, in turn, to Decedent’s long term cardiac
problems. It wasalso asecondary direct cause of his death as shown inhis death certificate and inthe post
mortem examindtion. Therefore, | find that asbestosis did cause, contribute to, hasten or accelerate
Decedent’ s death and hiswidow, Minnie Olivia Lloyd, is €igible for death benefits under the Act.

SECTION 8(f)

Employer requests relief from the Special Fund pursuant to Section 8(f) of the Act. Under the
“aggravation rule’, an employer is usudly ligble for the clamant’s entire resulting disability when an
employment-related injury contributesto, combineswith, or aggravates a pre-existing disease or condition.
Strachan Shipping Co. v. Nash, 782 F.2d 513, 517 (5" Cir. 1986)(en banc); Director, OWCPv. General
Dynamics Corp., 900 F.2d 506, 508 (2™ Cir. 1990). However, if an employer can prove entitlement to
Section 8(f) relief, the Specid Fund may assume responghbility for part of the employer’s obligation. To
obtain Section 8(f) relief when an employee is totaly disabled, an employer must show that: 1) the
employee had a pre-exigting permanent partia disability; 2) this disability was manifest to the employer
prior tothe subsequent injury; and 3) the subsequent injury done would not have caused the claimant’ stotal
permanent disability. Director, OWCP v. General Dynamics Corp., 982 F2d 790, 793 (2™ Cir. 1992);
see Brown and Root, Inc. v. Sain, 162 F.3d 813 (4™ Cir. 1998) (previoudy exiging permanent partial
disability must contribute to employee s deeth). When an employee is permanently partidly disabled and
not totaly disabled, the employer must aso show that the current permanent partid disability “is materidly
and subgtantidly grester thanthat whichwould have resulted fromthe subsequent injury done.” 33 U.S.C.
§908(f)(1), citedin Two R Drilling Co. v. Director, OWCP, 894 F.2d 748, 750 (5" Cir. 1990). Decedent
died and is, therefore, permanently totally disabled.
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The purpose of Section §(f) is to prevent employer discrimination in the hiring of handicapped
workers, and to encourage theretentionof handicapped workers. Lawsonv. Suwanee Fruit and Steeamship
Co., 336 U.S. 198 (1949); Generd Dynamics Corp, 982 F.2d at 793. It isdso wdl settled thet the
provisons of Section 8(f) areto be construed liberdly in favor of the employer. Equitable Equipment Co.,
Inc. v. Hardy, 558 F.2d 1192 (5" Cir. 1977); Johnsonv. Bender Ship Repair, Inc., 8 BRBS 635 (1978).

A pre-exiging permanent partid disability can be (1) a scheduled loss under Section 8(c) of the
Act; (2) an economic disability arising out of aphysica infirmity; or (3) aserious physicd disability which
would motivate a cautious employer to dismiss an employee because of a greatly increased risk of an
employment-related accident and compensationligbility. C & P Telephone Co. v. Director, OWCP, 564
F.2d 503 (D.C. Cir. 1977); Generd Dynamics Corp., 982 F.2d at 795; Cononetz v. Pacific Fisherman,
Inc., 11 BRBS 175 (1979); Johnson v. Brady-Hamilton Stevedoring Co., 11 BRBS 427 (1979).
Although the mere fact of apast injury does not establish adisability, the existence of aserious and lagting
disability does. Foundation Congtructors v. Director, OWCP, 950 F.2d 621 (9™ Cir. 1991).

In this instance, Decedent beganworking for Employer in 1960. He began experiencing cardiac
problemsinthe early 1970s, smoked for most of hislife, and suffered from diabetes. Decedent’ s history
of heart trouble beganinthe early 1970s when he was hospitalized severa timeswithangina. Dr. Hollister's
diagnoss of Decedent’s heart condition in the early 1980s established the existence of a pre-existing
permanent partid disability. | find thisis the type of serious physica disability whichwould have motivated
a cautious employer to dismiss a clamant because of a greatly increased risk of an employment-related
accident and compensation ligbility. Decedent’ sdesath certificate listed chronic congestive heart failure as
an immediate cause of death and an autopsy showed evidence of cardiac bypass surgery. Thesetwo facts
suggest both a history of heart condition and that that condition caused his death. Therefore, | find
Decedent suffered a pre-existing permanent partia disability.

The second requirement for 8(f) relief is that the pre-existing work-related injury is manifest to the
employer. Sedand Termindls, Inc. v. Gasparic, 7 F.3d 321, 323 (2™ Cir. 1993). This requirement is not
a datutory part of Section 8(f) but has been added by the courts. American Mut. Ins. Co. v. Jones, 426
F.2d 1263 (D.C. Cir. 1970). A pre-exiging imparment is manifest if the employer knew or could have
discovered the impairment prior to the second injury. Director, OWCP v. General Dynamics Corp., 980
F.2d 74, 80-83 (1% Cir. 1992); Lowry v. Williamette Iron and Stedl Co., 11 BRBS 372 (1979). The
exigence or avalability of records showing the imparment is suffident notice to meet the manifes
requirement. Director v. Universd Termina and Stevedoring Corp., 575 F.2d 452 (3 Cir. 1978);
Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 1224 (5" Cir. 1989); Todd v. Todd Shipyards Corp.,
16 BRBS 163 (1984). Further, virtudly any objective evidence of pre-existing permanent partia disability,
evenevidence whichdoes not indicate the permanence or severity of the disability, will stisfy the manifest
requirement, since it could dert the employer to the existence of a permanent partia disability. Lowry, 11
BRBS 372; Director, OWCP V. Berkstresser, 921 F.2d 306, 309 (D.C. Cir. 1990). Intheindant case,
Employer was directly notified of Decedent’ s heart condition when Dr. Hollister wrote a note requesting
aspecia accommodation for Decedent in 1980.
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Ladly, an employer may obtain 8(f) relief where the subsequent injury alone would not have
caused the employee's total permanent disability. General Dynamics Corp., 982 F.2d a 793. Put
differently, relief may be obtained where the combination of the worker’ spre-existing disability or medical
condition and his last employment-related injury result in a greater permanent disability than the worker
would have incurred from the last injury done. Lockheed Shipbuilding v. Director, OWCP, 951 F.2d
1143, 1144 (9" Cir. 1991); Director, OWCPV. Newport News and Shipbuilding and Dry Dock Co., 676
F.2d 110 (4" Cir. 1982); Comparsi v. Matson Terminds, Inc., 16 BRBS 429 (1984). The key ement
is whether the work-related injury, when coupled with the prior disability, materidly and substantialy
aggravated and contributed to the employee' s permanent disability.

It is undisputed that Decedent died from congestive heart fallure. The only issue is whether
Decedent’ s work-related ashestosis contributed aswell. Clearly, Decedent’ s heart condition resulted in
a greater permanent disability, death, than he would have suffered were asbestosis his only impairment.
One cannot conclude that Decedent’ sdeathwas solely due to asbestosis. Therefore, | find that Employer
has presented sufficdent evidence to establish a right to Section 8(f) relief. There is no evidence in the
record which would indicate the Solicitor’ s office harbors any opposition in granting Employer’ s request
for Specid Fund rdief. Therefore, the Specid Fund will assume degth benefit paymentsdue after theinitia
104 weeks have been paid by Employer.

The Specia Fund isnot ligble for funera expenses. Perry v. BathironWorkers Co., 29 BRBS 57
(1995); Binghamv. Genera DynamicsCorp., 20 BRBS 198, 205 (1988). Nor isthe Specia Fund lidble
for the payment of attorney’ sfees. Director, OWCPv. Alabama Dry Dock & Shipbuilding Co., 672F.2d
847 (11" Cir. 1982), rev’g 12 BRBS 532 (1980), on remand, 17 BRBS 43 (1985).

ATTORNEY'SFEES AND EXPENSES

Clamant’s attorney has submitted a request for attorney’s fees and expenses in the amount of
$8,894.22. Employer objectsto the $225 hourly rate of compensation requested for David Neusner and
Stephen Embry. Employer aso objects to the $215 hourly rate of compensation requested for work
performed by Melissa Olson. Employer makes no other objections. Employer has suggested and | find
that, consdering the complexity of this case and the regionof the country inwhichthese attorneys practice,
the appropriate rates of compensationfor the work performed by these attorneys are $200 and $175 per
hour, respectively. Therefore, Employer will owe Clamant’s attorney a fee of $5,922.25 for work
performed plus expenses amounting to $2,258.22.
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ORDER
It ishereby ORDERED, JUDGED AND DECREED thait:

1. Employer shdl reimburseor pay Decedent’ swidow, Minnie Olivia Lloyd, $1,925.00 for funera
expenses, pursuant to Section 9(a) of the Act.

2. Employer is ordered to pay Clamant death benefits pursuant to Section9 of the Act, based on
anaverage weekly wage of $435.88, commencing on October 29, 1998 and continuing for atotal
of 104 weeks.

3. Employer’srequest for Section 8(f) rdlief is hereby granted. Following cessation of payments
by Employer continuing benefits shal be paid by the Specid Fund pursuant to Section 8(f) of the
Act.

4. Interest shdl be paid onany sums determined due and owing at the rate provided by 28 U.S.C.
§1961. Employer shal aso pay interest on funera expenses.

5. Employer shdl pay Clamant’s attorneys a fee for services and reimburse costs amounting to
atotal of $8,180.47.

So ORDERED.
A
LARRY W. PRICE
Adminigrative Law Judge
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